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LORD VISCOUNT. 
GRANDISON, &c. 


MY LORD, 
CER 6 1 ing bad the honaur to be amphey'd, 
M1 (8 when firſt the enſuing Caſe became 
5 4 Controverſie, and this publick, 
: Vindication of my private apinion, 


a - 


being not only the effetf of necellity, but duty, 


I preſume to beg the proteftion of your Lord- 


. 


ſhips favour. It cannot be unknown munto your 


Lordſhip by what unufual methods the adverſe 
party haveproceeded in the management of their 
deſugns; How, that after a Diffnittue judict- 
ally pronaunced, upon. a deliberate debate on 
both ſzdes, printed Papers. have been diſperſed 
both to arraigu the Fudgment given, and if poſ- 

AE” ſble, 


| The i« Epiſl | | 
foble to anticipate aſteond jhdgment with prejudi. 
ces-and npane nſperſrops.;ſameof the MEA 1 De- 


Jegates a been os —_— courſes ant] fo 
rein.conſultations the if not-purpbſe 
fiery "much Are: free WES 
thoſe concern d_for ber , amuſed and terrified 
with the daily noiſe-and talk 63 an unanſwerable 
Dotors reſolution por beyond the Seas,” and 
the Reſolution it ſelf, at length uſher d into the 
world, and addreſſed unto a great name (tho. by 
anaweleſ; Author) as the, irrefragable kb ON. 
of a "perſon »hiſe plate" and abilities) (together 
with the tranſcendent Euldgies of bis '}/ oucher, 
muſt of themſelves give it the authority of T ruth 
no leſs than apgdiFtical. What this V oucher (the 

Ptolizer)is, # will not be material to enquire, 
tho there are\.ſome refletions inſonuated.in his 
Paneg yrick ſo inconfftent with Charity and (in- 
deed) Civility that theydeſerve animadverſron(Þ 
mean of another nature.)It ir eafie to obſerve,that 
be is reſold (in ſpight of all. ſenſe and perſuaſs- 
07)t0 believe, and not examine the invincible ar- 
guments- of bis Advocite, ſo that unleſs Tcould 
attain to ay | comperentpeft of infallibility mm 


T deſpair of ) 1 muſt leave 'bim to abound. in the 
ſame perfe&10n of knowledge and faith wherein 
I found' bi: But-in. anſwer to the Advocate, 
and for the” ſatisfattion of ſome few, who unwa- 
rily may be impoſed upon, I have endeavoured to 
attaque this invincible Armada from beyond Sea, 
and how unſuitable the Epithete is to the thing, 
the ſucceſs (like that of 88.) I hope will diſcover. 
T am not ignorant, that to your Lordſhips more 
noble and exalted inclinations , ſuch diſcourſes 
muſt appear pedantique, eſpecially when they come 
fared out with the Frippery of Latine and little 
Sentences of Law to make an Eclate or Blage of 
Learning. But being obliged to follow, not lead 
the Adverſary, aud that through ways and trafts 
of Study now much unfrequented, and after a di- 
ſcipline, and with Artillery very often out of fa- 
ſhaon, I beg your Lordſhips pardon if I ſeem ridi- 
culous for Company, or the diſcourſe prove ſome- 
times tedious through the uſe of Antique words 
or peculiar terms of Art: I have laboured 
what I could to avoid both, and by referring 
the Quotations to the Margin , have left the 
Connexion and Series of it entire, ſo as 
neither 


The Ep gs Dediatory. | | 
neither to Interrupt the reading or nnderſlanding . 

If your Lordſhip ſhall only to Patronize me 
fo far forth as 1 am-intelligible v6 alt,” Tſubmit the 
reft to the Cenſure of my own profeſſion; with. 
proteſtation nevertheleſs of a perfe& obedience to 
Four Lordſhips commands, being with all reſpet# 
and moſt due obſervance, PUSCLPIT 


My Lord, 


Your Lordſhips devoted and 
_ obedient Servant, _ 


Robert T honipſon 


_— 


(1) 
TOHN Lord DECIES, of the age of 

eight years, was married by the Arch- 
Biſhop of Canterbury, to Katharine Fits- 
Gerald, with the conſent of her then Guard1- 
an, having compleated 12 years and a half of 
her age : She about 21-moneths after the ſaid 
Marrige diſagreed to the fame, and on Eaſter 
Eve laſt took to her pretended Husband 
Edward Villiers Eſquire, the faid Lord Decies 
being yet alive, notwithſtanding the Inhibiri- 
ons of the Court of Arches. 


QUARE. 


Whether ſhe could avoid the firſt Marriage 
with the ſaid Lord Decies, or make reclama- 
tion thereof ? 


| = BY His is the caſe in the very words, as It is 
SO = ſtated on behalf of the Lord Decies, and this 

; Reg the Queſtion thereupon propos'd, unto 
eweerers which ( without any preſent exception to 
the fact, wherein it is redundant, or the addition of 
any circumſtance omitted ) I take leave to give this 
dire& anſwer, viz, 


B | That 


(2). 


That-the Contract or rather Promiſe of Marriage, 


between the Lord Decies and the Lady Fitz-Gerald was 


in it ſelf, and by interpretation of Law, but de futuro ;. 
and therefore.the ſame was difſoluble , and is legally- 


diſſolved by the Lady.her actual Marriage with Edward 


Villiers Eſquire. And in giving anſwer unto this firſt 
v'd the ſecond; for if. 
the Promiſe tothe Lord Decies beavoided, the Ladies 


part of the Quxzre I:have-invo 


| Reclamation is unneceſlary. . 
The: learned Advocate (on the-contrary part) in 


his Examination of the: queſtion, hath divided the 


ſame into. one more general , ſtated with ſeveral di- 
ſtin&tions, limitations, and ſpecifications (as he ſays) 


21l. which ſhall be-conſidered hereafter. But 1-choſe- 


rather, to. evince firſt, the truth of my own aſſertion, 


ſo-that having therein premis'd the nature. and true. 


ſtate of the-controverſie, it may appear from thence, 
(if there be occaſion todiſpute,) that.we.either do,-or 
do not rightly underſtand one-another. 

To proceed therefore, I lay down this for a Rule, 
and deriv'd from ſuch nt as I preſume, cannot 
be denied me; viz.. 


6) 774.c-. That a (a) Promiſe of Marriage is nota Contract: 


nic. de Diſs 


Inj. is ſize of Marriage, nor doth the ſame afterwards paſs into 


Fachin. Cont... 
. Zo Co 
Bald. 

f. 3< c. 194: 


54. conf. . the Lord: Decies and the- Lady Fitz-Gerald were barely 


&) 774.2. fuch and no more, and there appears in fat no ſub- 


3 qui Fidem, ſe equent conſent, OF.Ccapacity of conſent to marnage, 
de ſponſal. Pa- i | 

pe non poteſt efficere ut fine conſenſu expreſſs vel tacito fit matrimonium 3 &' hoc verigs & communius V. Ho- 
Rreaſ- ib. Vid. plent Bald. 3. vgls Conſe 194« Surd, Conſe 364. * YE 


34 2 Marriage; without a new conſent of the-perſons to- 
_—_ | be-oblig'd : (b)-Andtherefore-if the Promiſe between. 


then: 


LIM 


OR TE LO 0s 


UMI 


legally contract marriage ; 


- 


(3) | 


then is that Promiſe veidable, and avoided ip/o jure, 
by her actual marriage with Edward Villiers Eſquire; 


but that the ſame was a promiſe.only, and not ipſum 


.matrimonium, it may from henee appear. 


*Firſt, All perſons abovetthe age of ſeven years may 
promiſe, .or conſent to m—_— de futuro, but cannot ca. we Fre. 
| | ternit. de ſponſ. 

or the Law hath pre- Lance. wp. 

ſcfib'd a certain and determinate Age for ſuch Con- 457,55. 


l | ceſſit de deſp. 
tracts, viz. 14 in the male, and 12 in the female, and ma_— 


a Conſent interpos'd before that time is a void Con- «eſp. inp. is 


Sexto. 


ſent, and not ſufficient to perfe& marriage, as:being 


contrary to the expreſs proviſion of the Law ; ſo that 


if the Conſent be defeftive, the Contract, and con- 
{equently the Obligation muſt_be defeQive alſo; for 
ubi non eſt cauſa non eſt cayſay 1 * 

Secondly, I ay (a) reſpeQively compleat, for with- ©« 2%. 
out a nu perfect on both ſides, there can be no my. 1 _— 
contract of marriage. It is true, the Church of Rome® ©! 
hath thought fic ro make Marriage a Sacrament, bur 
it hath not thereby changed the nature of it, it is ſtill 
a cotitra&t and, quatenus ſuch, receives its perfeCtion 
wholly from conſent. Now this F conſent muſt be f 5:.&-0D. 
valid on both ſides, -or neither; for if we grant (as it  ſecunds ds 
1s undeniable) that Marriage is a Contract which re- ho mw 
ceives its perfection from conſent, and all ſuch Con- 4: 


Vid, Vinn. &r 


tracts are ultro citroque obligatorii; * Then to affirm, 2D. is »}. de 
Empt. & Ven 


that from the capacity of conſent on-one ſide, with- aizior. fuer 


out the like capacity on the -other, any Contract of 8,"7,9% 


marriage can be conſtituted , or reciprocally oblige wo 
both parties, when the cauſes both of contra&t and ob- #7 : v. s. 
AK | Bald.Conſe194: 


B 2 | ligation l2. 


(4) 
| ligation are manifeſtly deficient, is a-doQtrine not on- 
» 112447, 1y ew, but altogether abſurd *. | 
#d.Fathine ) 

controv. l. 3. £-34+ vid. Job. Baptiſt. Vivian. in Rat. ſuper d. c. de 1is ubi ſupra. | 
Thirdly, An Inpubes is as uncapable to contract. 
marriage” as an Infant is to promiſe de futuro; but 
Ga) c. 4ucefrr AN Impubes may. promiſe de futuro, (a) and yer ſuch a 
5 1h. promile inter bnpuberem &:; Infantem does not/induce a 
rod. tit, in Contract de futuro, the realon is becaule <he conſent. 
_— which ſhould perfe&t ſuch promile, is on one part de- 
fetive, and from that reaſon, a Contract of marriage 
inter puberem & impuberem ( altho per verba_ de. pre- 
ſenti) 1s no contract of marriage as being equally ſub. 
ect to the ſame. imperfe&tion. Eſpoulals as well as 
ut receive their eſſence, and being, from con- 
ſent, but an imperfect conſent will not conſtitute E- 
ſpouſals, 4 fortiori ; therefore the ſame. will not con- 


ſtitute a marriage. 


pid: meſtrt. ſalia de praſenti, and ipſum matrimonium, for if the Law or 
ee, agreement, of Parties, have. either. tacitly or expreſly 
—_— annex'd.any condition to the ſubſtance of. the marriage, 
Papin.de Nupt.Ox conſent, alcho the. contract be per verba de preſenti , 
yet.until the- condition be purified, it. is revera, and 
amonats to no mote, than ſþonſalia, Or 4 promule de 

futuro. . | : 
Thus in L. fi uxor-ff.” derit. Nupt. it. wasnot aJlow:d 
| to. be.a Marriage, but Eſpouſal only,or promiſe de fu: 
E, tyro,, becauſe the Woman. was under . the . age of: 12 
Years. | M | 
And ſoinC. ultimo.de deſponſat. Impub. the Man was of 
full age, but becauſe itappear'd that the Waman was 
not..compleatly 12, and there was no proof or ſug- 


=> 


Fourthly., There..is a difference even between ſpon: 


geſtion. 


MS RENE os es 


_ 
i IA D bes, > EO OL ak he 


Gs ee bs 0 Og Hen 


EET TOI 
EL 


LY I TORR 


(5) 
geſtion of her extraordinary diſcretion or malitia to 
fupply the defeCt of age,altho there was a mutual con- 
feat between them, and frequent ſubarration, the Text 
concludes proculdubio inter eos non conjugium ſed ſponſalia 
contrafta fuerunt : Burt the Text in C. Unic.de deſþ. Impub. 
m ſexto, is much more plain and poſitive, and becauſe: 
there may be occaſion to make ule of 1t hereafter, it 


will not be unneceſſary to ſer it down verbatim. Sc: anc de def 


infantes ad mvicem vel unus mafor ſeptennio, C& alter minor, : 
ſponſalia contraxerint, tþft vel parentes pro ets : nife per cohabi-+ 
tutionem eorum mutuam, ſeu alias verbo vel fafto ipſorum li- 
quido appareat eoſdem in eadem voluntate fattos majores ſepten-' 
nio perdurare : ſponſalia hujuſmodi que ab mitio nulla erant* 
per lapſum difti temporisminime'convaleſcunt: & ideo cum ſint 
nulla ratione defefFus conſenſus , public honeſtitis juſtitiane 
non inducunt *- Idem quoque ſi pubes & impuves vel: duo impu=' 
beres non proximi-pubertati, E&> in-quibus atatem-malitia non - 
ſaftpiebat, per verba contraxerint dt Pry ſþonſalia eninr 
la, que juris interpretatione tantum fuerunt: ſþonſalia de fu-' 
turo (licet verba conſenſum exprimentia de praſenti haberent,” 
& matrimoninm contrahere intenderent contrahentes) per ad- + 


ventum pubertatis in matrinonium non tranſeunt de preſent: : 


nec matrimoninm (quod ut matrimonium #tate non: tenutt pro-' 
hibente) per lapſum difi temporis convaleſtit : niſt per carnis' 
copulam ſubſecutam vel * aliquem \alium- modum contrahentes' 
eoſdem cum efuſdem perſeverantia voluntatis ad pubertatis tem- 
pora pervyeniſſe- conſtiterit evidenter : per diffunt tamen con- 
traftum, qui valuit ut potwit, non ficuth agebatur , publite' 
honeſlatis juſtita eft inducta, | 

- This Fext, as I conceive, is: clear, and the inter- 
pretation eaſte ; but if the: learned -Advocate' _ 


<vvay, de 
Sponſ. part. I. 
$. Io fe 5 

nun. final, v. 
Surd. Confil. 


364» 
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he may receive ſatisfaftion from Covarruvias and the 
Counſels of Baldus and Ruinus unto which he refers : 
he may there find that learned Doctor wondring at 
the confidence of thoſe few, who. endeavour to con- 
tend for the contrary opinion, when the deciſion and 
reaſon of the Law are inexprels and concluſive terms 
againſt them. Indeed the Reaſons-evidently deducible 
from the nature of the ation, ' are of themſelyes ſuf- 
ficient to convince any perſon not given over to ob- 
ſinate prejudice and prepoſleſlion. : 
Fifthly, The Statutes and municipal Laws of this 


Realm nothing diſagree from the Laws and Reaſons 


above recited. *In the Stat. of Felony to marry a ſe- 
cond Husband,'1 Jacob. c.'11. there-is this reſtriction 


* Provided that it fhall not extend to any perſon or perſons for 
. or by reaſon of any former Marriage made within age of cons 
Upon which words my Lord Coke hath this ob- 


ſervation ; If the Man be above fourteen, and the Wife 


under twelve; or if the Wife be above twelve, and 


the Man under fourteen, yet may the Husband and 


Wife fo above the age of conſent diſagree to the E- 
Npouſals as well as the party that is- under the age of 
. conſent, for the advantage of diſagreement muſt be re- 
.eiprocal: And ſo it was zelolved by the Judges and 


Civilians, 'Trin. 42. of Eliz. in the Kings Bench, in a 
Writ of Error between Babington and Warner. He that 


--prefac'd ro the diſcourfe of the contrary party , un- 


dertook , that: the Learned Advocate had confured 


-this great Sage his opinion, ©* not only by the incom- 


< petency ofthis Authority, being neither Judg of, nor 


<vers'd in Matrimonial cauſes, but alſo from inevi- 


table 
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"CO 
© table deductions from his miſtaken Poſitions, I 
wiſh the Gentleman had- quoted the place, tho this is 
the moſt pertinent to the caſe in queſtion, that my 
Reading hath direed me unto; and this muſt be ir, 
till either the Epiſtolizer or Advocate will give us an- 
other; for I find neither name of place or Author af- 
terwards. But whether or no it is, I think it appears 
that both the Lay and the-opinion of the Lord (oke 
are very conſonant to the Authority and Reaſon of 
the Laws before cited, ſo that if the Authority of the 
Lord Coke were miſtaken, yet his Reaſon. being evi- 
dent and- perſpicuous, and it being. no. where to be - 
found that the Lord (Coke is ſo much as mentioned af- 
terwards by the Advocate; * it follows by inevitable. - 
< Deduction, that this. poſition of. the- Epiſtolizer is: 
= mnuguuy miſtaken: : a 
Now. it a Contra&t-of Marriage (altho* per verba de-- 
preſents) inter puberem &* impuberem, where nothing hath: . 
intervened to ſupply the defect of age; can be bur: 
ſponſalia de futuro; and. it is neceſſary before fuch Spon-. 
ſalia or Promiſe can paſs into a real Marriage, that 
there. be perſeverantia, &* novus conſenſus ex-parte Impub. 
it is equally-as neceflary that-there ſhould be the ſame. 
perſeverance and conſent allo ex parte puberis, becauſe: - 
a Contract-of Marriage cannot arife from the conſent: - 
of one party only.. And therefore', foraſmuch: as it 
appears that the Contract or Promiſe of Marriage be-- 
between the Lord Deciesand the Lady Fitz-Gerali is but 
de futuro tantum, and that there is no pretence of more 
than ordinary Abilities or Diſcretion in the young Lord 
to ſupply the. defe&tof Age; or that he was everin a-. 
| capacity. 


(8) 


capacity to accept the Ladies promiſe, orto give con- 
ſcar either real or preſumtive quoad Matrimoniam. It re- 
mains only to prove that this promiſe de futuro was 
voidable, and is legally avoided by her Marriage per- 

fetted and conſummated with Edward Yilliers Eſq; 
' pil.5i&,as, Before the Emperors became Chriſtian, Cauſes of 
Peree, & DD. Eſpoulſals and Marriage were of Civil Cognizance, 
 Sorſel.niteer- and by that Law. ſuch Eſpouſals or Promiſes of Marri- 
fo 3 7% age were diſſoly'd at pleaſure, re integra exiſtente. And, 
ene, £22t they are everby Canon Law(b) ipſo jure many ways 
d: 4birrer. diſſoluble there is very uttle queſtion: It appears that 
% 11% whenthey have been confirmed by an Oath, and there 
' Gin, 15.4, hath interven'd. the (c).Initiation.of .a ſubſequent con- 
_ 4p; npub. ſent per niſum copule, that theſe have not been cauſes ſuf- 
ficient to implead a perfe& Marriage ex poſt fao. The 
Reaſons I take to be as manifeſt as the Authorities. For 
if a new conſent be eſſentially neceſſary. ( poſt ſponſa- 
lia) 'to createa contract of Marriage, ſo that without 
ſuch conſent it is no Contract, thenis there no Qbliga- 
tion (I mean in foro externo) for as no civikaction can 
be conſtituted xvithour an obligation, ſo no obligation 
can ſubliſt withour a contract. It is true Connanns. is 
reprehended by Modern Writers ( and perhaps juſtly) 
for his roo General aſſertion, that no Obligation can be 
- deduc'd from contracts that have not andaaeywue; but this 
-Gror.deJ.B. iS (TI ſay) for bis too general affertion ; For contracts 
e212, that receive their perfection meerly from conſent--( as 
Fiw's 2.0f- Marriage doth) are a diſtinct ſpecies, and differ mate- 
| rially from other contra&ts ; Without an_.intire and re- 
ciprocal conſent , ſuch cannort-be called -Contracts, 
much leſs:can it be ſaid chat there is a Reciprocal Obli- 
| gation 


(9) 


pation conſtituted, when the conſtitutive cauſe thereof 
was never yet exiſtent, being therefore no contract of 
Marriage, the Obligation is hitherto diſfſoluble. 

ge, g 


2. As the obligation of a promiſe de futuro is diffo- t qui x. s. 


— 


luble, ſois the ſame many ways and for divers canles 501. zaxches: 


diſſolved. 


| The Judg Ecclefiaſtical may for ſeveral cauſes ex ar- 


bitrio, diflolveEfpouſals, and ſuch as have been Con- tris de Spot 
tracted in impubertate, notwithſtanding the perſeverance 14 


of both Parties until their lawful age of Conſent. 

I ſhall not much inſiſt upon what cauſes have been 
propounded, and, as I believe, prov'd on the behalf of 
the Lady ; onelam ſurethere is, and that omitted in 
the printed Caſe, the caufe of Fear, and deduc'd with 
{uch Circumſtances, that if the Promiſe between the 
young Lord and Lady had been an abſolute Marriage, 
there had been no.neceſlity to have proceeded ( as 1 
Conceive) ex capite nullitatis matrimonu ratione minoris 4ta- 
tis, there being otherwiſe ſufficient cauſe of nulliry 
and diſlolution. 

3. Apromileof Marriage de futuro is only vinculum 
mitiatum C&* ſolubile, Marriage is vmculum perfeftum, &* m- 
diſſolubile, what was before poſſible and the young La- 
dy had hopes to perfect, is now paſt all hope ; for that 
conſent, which ſhould have tranſubſtantiared his E- 
{ſpouſal into Marriage, isby the Ac of the Lady irre- 
vocably paſs'd away,and not only the dominion of her 
Body, but her Will is ablolutely transferr'd to a third 
prey 4 {a); So that he, having intirely perfected his a 
Contra&t, muſt be preferr'd as to the right and proper- 
ty of. what he hath thereby acquir'd, rather than the 

va, -"_ 


perſon 


x 
- 
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perſon who claims meerl from a Promiſe. -If there 
by the Promiſe, it is extinct 


were any right acquir'd 
*:4.2.qurics * by the Contra&t; A perfect Contract 1s not to be 


Is. Cod. de Res *-< it , | 
Findic, za» invalidated by an imperfe& ad or agreement of a 
ry 7. 5x, Contract only intended. 


- -1 ag c To conclude this point, 
ogy All the Objection offer'd to the contrary, is, that 
»« dr 44;- the Lady having contracted Marriage with Edward /il- 
SE at iers Eſq; ſhe hath therein proceeded contrary to her 
T, %. 
grant, yet there 1s no Law. that avoids therefore a 
Marriage contracted with another perſon, (who legall 
may marry) Dy reaſon of a Promite antecedent to ach 


contra. Before the Council of Trent clandeſtine 


Marriages and ſuch as were ſolemniz'd fine conſenſu 


parentum, were, and are ſtrictly prohibited where thar 


Council obtains not, (as here in England) but not eo iþ/o 


vaid ar voidable, not that the Church doth thereby 
approve the. action, but. to. prevent a greater incon- 
venience.. Quoad penam , the violation of this prohi- 


bition was neverthelels cognoſdble i forainteriori, but 
i foro-externo the Action held good quaſi Jure permitten- 


te ;- and hereupon Grotins appolttely delivers himſelf : 

Sz-lex humana conjugia inter certas perſonas contrahi prohibe- 

at, non ideo ſequitur irritum fore matrimonium fi reipſa contra- 

igtur, [wnt enim diverſa probibere & irritum quid facere, Cc. 

nam ſepe mcommoda que- reciſionem ſequuittur majora ſunt 

| quam ipfa mdecentia, &* incommodum. aFtus ipfens. With-this 
agrees the-Rule, Milta impediunt Matrimonuumcontrabendam 

quenm dirimunt contrattum, and in the Q. Sicut. 22. de 

| Sponjal. the cale is plain andiperemptory; thorhe- rea- 


ſons 


Promiſe «> contra prohibitionem Juris ; which if 1 ſhould. 


- kn T1 
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Tons not altogether the {are before related. 
Having therefore cleared this objeRtion, and prov'd 

as far forth as is here necefſary, that the Contract be- 

eieen the Lord Dectes and Lady Katharine FitzGerald 


was in it felf, and by interpretation of Law bur a 
Promiſe of marriage de futnro, that it-continued ſuch at 


the time of the Lady her aftual marriage with Edward 
Villiers Elquire , And that promiſes de Fog are avotd- 
able, and ipſo Jure avoided by contract of marriage de 


preſenti, it follows that the Lady hath avoided the 
Promyſetg the Lord Decies, and (no other impediment 


appeari ) the marriage with Edward Villiers Eſquire 


contracted and conſummated is a lawful Marriage , 


and by Law indifloluble. 

I ſhould now proceed to animadvert upon the Ad- 
vocates Argument on the contrary part. But leſt I may 
be blam'd for omitting one weighty circumſtance de- 


duc'd in the printed Caſe, viz. the Inhibitions of the 


Court of Arches : I muft inform the Reader, that it is 
not yet agreed upon that ſuch Inhibitions were ever 


ſerv'd upon the Lady (as is ſuggeſted) but whether they 


were or no, I hereby undertake to give a due account 
of them and their operation in a more convenieft 


place. 


The Advocates preparatory Queſtion is this, viz; 
<< Whether, and when, thoſe who contra marriage may depart 
©<therefrom by Reclamation ? 

By the following diſcourſe I obſerve, that by the word 
Contract he underſtarids barely Sponſalia or a Promile 
de futuro , though to ſpeak propetly that appellation 
agrees not with the thing it would expreſs, Contracts 

2 . C 2 | " always 
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always relating to- the time preſent, and it'is impoſ- 
fible to induce a preſent obligation from promiſes 
whichever relate to the. future : But whether he meant 
either Sponſalia or Matrimonium, how much the Act of 
Reclamation relates unto the preſent Controverſie, I 
leave to. any indifferent Judgment. Suppoſe I ſhould 
grant, that two perſons (not Infants) but the male 12 
Bm complete, and female.,not 12, (or e converſo) ſhould 
| < promiſe marriage per verba de preſenti, and. that the 
Pubes or perſon having completed lawful age. at the 
time. of the promiſe , ſhould be in no capacity to re- 
claim, but bound to expect until ſuch time as the In- 
pubes ſhould arrive at a ſufficient age for perfe&tion of - 
marriage.It muſt be inquired how, e qua jure ſuch per- 
ſon js bound ſo. to expe&? The Canon Law; tho it in- 
duceth obligations from voluntary promiſes, yet there 
is a different Judicatory for the deciſton of ſuch as ariſe 
from Contracts, and ſuch as ariſe from Promiſes, hence 
*p.can. ut. Proceeds the diſtinction, (* ſaid to. be St. Auguſtins) in- 5 
27 4 2. & ter fidem. pattionis C* fidem conſenſus; and the one ever 


oy. dann. relates ad forum internum & penitentiale , the other ad 
collftan, vid. externum C judiciale.. To bring. this homie to the preſent 
pact,” Controverſie : Altho- the Lady Fitz-Gerald were of 
wn. , ſufficient age tocontract marriage, yet the Lord Decies 
| being not of ſufficient age, here could intervene-but 

fides paftionis ; for ſince.. conſent ought to be reciprocal 

&+ ad idem, without fuch ſimultaneous conſent. there 


could be no; Contra&t; And the young Lord having no 
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4 or]. duo- Capacity to conſent to-marriage, it 1s-a groſs abſurdity 


4 £O affirm that here is any obligation conſtituted in foro 


convenant © oxterno, 7 Or that. one {ide ſhould be ſtrictly bound ta 


canſentements-. 
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perſeverance 1; and the other at liberty, unleſs a Cons tid. Fathis. 


here is no Contract; nay it the Mandatary do in his 
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wt 


tract of Marriage can be perfected from the conſent of *" 35 


one” part only. To makethis plainer, I pur this Caſe, 
Titius contracts matrimony in ſcriptis per verba de: preſents 
with Sempronia , reſident in partibus remotis , that this - 
Contract may take effect he makes Letters of Procu- 
ration,” and r Fears away his Mandatary to accept 
of the conſent of Sempronia , before ſuch acceptation - 


name accept, and Titius have beforethat. time revok'd - 


his Proxy, this is yet no- (a) Contract. _ a Did. Degree” 
Here one would think an abſolute promiſe dedu- #f- turn... 


ced into writing on one {1de, with authority to CXC- de Procin 6+-- 
cute, and make the ſame- a Marriage , more. firm” 

than in the Caſe of the Lady Fitz-Gerald, where no * 
authority could be given to perfect ſuch an agree- 

ment : But it {eems one conſent could not make ir 

x Contract, or Promiſe -irrevocable. I cannot there- 3 
fore - comprehend: the Reaſon why the Advocate 

ſhould here conclude: that when one of Age Con- 

tracts with one under Age, the Contract is immedi- 

ately good as to both, © andyet if he makereclama- 

« tion the Contract of Marriage is diſfoly*d, bur if he ; ;;,,. 7. - 
* ſhall not reclaim, they ſhall be compell'd by the ni 57 
<& Church to:proſecute the: Contract; for if it were im- valet, 1.9, Ge” 
mediately from that time a Contract of Marriage, then's ;4; aun: - 
were the Obligation indiffoluble from that time, which-F ## Ratie- | 
it is not, forthe Minor may unloole it by. Reclamation :/ s. ut. 


— . $.l : . e contrah. 
If ir be then a Promiſe de futuro, why is it not diſſo-'z:. 1. 3. & 
luble in the ſame manner as other Promiſes wpf the j;,75 4.9 


like nature ? By. the: Imperial Law, ln. all Con- 4c. Saxon. - 


192-þ. 2. ... 
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xxraQts that depend upon conſent alone, re integra ext- 
ſeente (that is, before the ablolute perfection thereof) 
femper locus datur penitentie. Why the Rule fhould noc 
hold in Contracts of Marriage, the Adyocate hath 
not ſhewn us either Reaſon or Authority ; or that the 
Minor, if he do not reclaim, ſhall be compell'd to 
proſecute the Contract ; unleſs he make no difference 
-+ cap. Rqui- between Coaction and Admonition F. But to give a 
henful. abs pure natural account of this Caſe in anſwer to what 


Jponſal. nb, 
-£4yj:.9 i the learned Advocate would have it, I rake this tobe 


C. ex literis, 


0. 4idem. the utmoſt extent of the Law, viz. Thar it-both the 


S>onſalia , .- ; 
4 fawronx- Lord and the Lady had continued under this Promiſe 


no reciprocally until the Lord had been of complete Age 


lem nou indu- 


cur, next ro marry Or to make this a prelumptive Marriage, 
partes «4 pro- that then he might have call'd the-Lady to have had 
MEU CON[u- . . 7 . : 6. ; 

gm; mor; this Promiſe made a perfect Marriage Judicio Eccleſie, 


Famer £921 as in other Caſes of Eſpouſal, and (had there been 


ae promijſione 
ut filem datan ng reafon offer'd on her part to the contrary) ſhe 
{iberent & con» 


cio penitntie Might have been admoniſh'd _—_ compell'd) 
e 


7: et conrs (there being ſome circumſtances in thoſe cales arbi- 


conſcrentias, V. 10 | 4? | _ 3 
Ments.. 1.2, bitrary) to have perform'd and perte&ted this Pro 


Liar. Vati» miſe, though the Reaſon hereof would have pro- 


£a1.0* Zitzpler. | , R "8 
i: Lznzlotts Ceeded from her perſeverance until the time of his 


niet. 2- full Age, and not her original Promile : For when 
Chemnit, lo.de Ge of the Parties before ſuch time as the Contract of 


> whit Marriage can legally be perfect, ſhall manifeſtly 
diſſent either by Contract de preſenti, or Marriage elſe- 
where, the Promile dz Matrimonio contrahendo is extinct, 
both admonition and compulſion ceaſe, the leſſer ob- 
ligatigg ever ſubmitting to the greater ; And al- 


though by the Old Canon Law, the Lady might 


haye 
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have been anſwerable ex fide promi/ſionts in foro pwni- 
tentiali (or before her Cleats — = ce 
(were there not circumſtances even to excuſe that al- 
ſo) yet ex fide conſenſus, the validity.of the Marriage is 
unqueſtionable m foro Judiciali, &* quoad vinculum in-” 
dſſolubile *. | 


abſolvit fide 


But. the learned Advocate applies himſelf more prioran _ 
ium, ſed fdes * 


particularly to the Caſe ; and hath found ont a no- juteriar que # 


table diſagreement between the Gloſs and the Text, ors 


(ap. De illis 7. de deſponſatione Imp. He will not be.con- nw & boi. - 


or quam alias 


vinc'd but a Contract of Marriage may claudicate, dei pr vhs 


and tio Perſons may be made one Fleſh upon the?}7euiuwe. 


| nne 1 | cut 6x literis 
bare conſent of one Party, thought if in the perufal fin « 9s 


of this Chapter he had confidered that there was cox-matr- 
ſenſus ſpouſaliticus as well as matrimonialis, or that a_ 
Promiſe per verba de preſenti inter puberem &* impuberem, 
was both in it ſelf and by interpretation of a ſubſe- 


_=_ | J ; | y 1900s Vid. Anto'. - 
quent Law, but ſpon/alia de futuro,and not ipſum matrimo irs 


nium, he might have ſpar'd the labour of his own wy. cole. - 


foreus, G& 43+» 


Comment, and his unreaſonable quarrel with the 
Common Gloſs. 
His main ſtreſs lies upon this Paragraph, Mulier an-- 
tem que poſtquam, &<«.- and from hence I expected, 
that this Inference, viz. that by reaſon of the con- 
ſent of the major given to the minor, per verba de pre- 
ſenti, there was a Marriage already conſtituted : The f 
abſurdity of which —_—_— I have more-than' e- 
nough demonſtrated ; fot if it were a Marriage, then 
were it indiſſoluble, and there- could be no place for 
diflent; bur if it be no- Marriage , why ſhould the 
pubes be obliged ta expect the- conſent of the' impibes 


when. 


F Non dies me 
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when there is no Contract of that kind exiſtent. . 
| The Gloſs rightly interprets the Text from Rea- 


ſon and the nature. of Contracts that depend upon 


conſent, conſiders the whole Chapter with the in- 


tent and ſcope thereof, does not miſtake the. word. 


ſponſalia fimply for marriage, bur reſtrains the word 
 nupſit meerly to promiſes .de futuro, and then con- 
cludes, that. although Promiſes and:ſome Contracts 
may fſtand.upon one Leg, .yet a Contract of Marri- 
 age.cannotio ſubſift, for being perfected by conſent a- 
lone, ſuch Contracts are of their own nature bilate- 
ral altro citroque obligatory, but .t-is impoſſible to cre- 
ate a--Centract ultro citroque obligatorius from the con- 


ſent of one part. only. Why then :the-Gloſs ſhould 


= under the imputation:of corrupting the Text, I- 


not underſtand, and as little how from the Rea- 
{on .,or Authority. of that: Law the 'Conſent of the 
Vid: Fran. Lady was a conlent eo ipſo ad matrimonium,, unleſs 
cone 3) ſhe had purified. the condition implied in her Promiſe 


Paican. 114 by her perſeverance until the time of the Lords 
Wt. 41.1.9.10. 


vid, Meſtrti complete age or given ſome other preſumptive can- 
ne Fn ſent thereunto : It is not every conſent that makes a 
ua. & Tis: Marriage, but conſenſus legitimus & legibus approbatus. It 


znf.. 1. 2.1. 12. appears.even from this Text, that the young Lord 
Duar. in f.ſo- WAS only capable to promiſe, not to contract Matri- 
| =_” 4% mony- ; but that the a&t done may be good to ſome 
| effect according to the Rule, Si non valeat ut ago, Va- 
leat wut valere poteſt, the Law hath reſoly'd ſuch Con- 
cra&ts into Promiles de futuro : So that if we compare 

| the Text and the'\receiv'd Common Gloſs together 
with the C.:;Unic. in. Sexto. The: meaning is moſt 
__ plain 
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plain: and obvions. A Contract of Marriage iter 
pubertm & impuberem is in it{elf, and by expreſs Inter- 
pretation of Law a -Promiſe-only de 'futuro, but Pro- 
miſes' de futuro, oblige ratione promiſsionis tantum non 
contraFus,” and therefore, as -in all other Promiles de 
futuro, the pubes having contra&ted marriage elſe-» 
where before ſuch time as the impubes was of capacity 
to conſent ad matrimonium, the Promiſe is extinguiſh'd 
by. the greater vinculum, and the Marriage valid and 
effe&ual. From this explanation -of the Cap.de Mts 7. 
and 'the Gloſs thereupon, T conceive all the Obje- 
Etion of the learned Advocate may receive an anſwer; 
to proceed further I muſt neceſſarily engage my elf 
either in vain repetition or a ſecond Controverhe 
merely about- Words, which will conduce little to 
the Cauſe and leſs to the ſatisfattion of the Perſons 
principally--concern'd herein. I ſhall therefore only. 
mention the word conſtare, and take leave to difter 
from the Advocate , with reference to -what hath 
been before 'obſerv'd: The phraſe ſeems to expreſs 
the ſubſtance of the Action, and not the duration or 
continuance; and I have not yet found any Authori- 
' ty or reaſon to make me believe that it was ever 
us'd in fuch ſenſe before the appearance of this new 
_ Author. | 
I forbear allo to examine that Jargon about the 
Authority- of the Common receiv'd Gloſs. *Tis ail 
exactly recited from Kahel Wateran, Anglice, Calyin's 
Difionary,and Maſcard de probationibus, Yol.7. Concl.94 3. 

All I'wonder at, is that the learn'd Advocate ſhould 

?adyenture to condemn the Gloſs, without-either Au- 
D thority 4 
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thority. of other Laws or conſent of Do&tors;: it is re-. 
ceiy'd into. practice by the ſame Sanction .with the: 
Body, and as to this particular Cafe hath a known 
Propoe ine remark upon it, and is generally call'd Aurea Gloſſa.. 
0:134,49: 1 Bur being confirm'd by a full, and abſolute Decree 
_ of the Rota , it mult be taken according to the- re- 
ceiv'd Rules of Law for an opinion too great to be 
zmpeach'd by one ſ1ngle Doctor or Interpreter : and. 
for the Glols of Accurſug both Judges as well as Read- 
ing and Conſulting Doctors, deter generally. to his 
Authority, though it is te be noted. that every Gloſs 
under the name of Accurſius is not his ; he happen'd. 
to have two Sons and both Gloſs-makers, the ſecond: 
Fd. Rig: in WAS call'd. Cernotiius, who: had. the ill luck. (as the 
d:V-S.ubic5. SLOTY goes) never to make: good- one... F. hope 
rx: Czoler--the Advocate hath been more tender of Accirſius his 
reputation: and: his own, than to. lay. the: Iniquity 
of the Son upon the Father ;. for in. ſome Countries 
his Glols makes equal Authority with the Text, and: 
rid. Duck, de if the Advocate: will take the Opinion of Cujacius, 
do or aut: 7: Accurſins the: Father's Gloſs is the beſt exranc. 
partte. But the next Obſervation is more conſiderable. 
Let it be obſerv'd (lays the Advocate) that the 
Cap. de lis, being written * Pope Alexander, and di- 


rected to the Biſhop of Bath, muſt needs be taken-_ 


for Law. Now why this Gloſs of the Advocates muſt 
needs be true, whereas (by the note immediatel 
foregoing from Baldus his Authority) Dofrina Gleſſe 
nullam nobis neceſsitatem imponit, I fee no Reaſon : Moſt 
of the Decretat Epiſtles are written to the Engliſh, 
bur therefore it doth not follow: that they are all 
| Law 


_—_. 


UMI 


| (19) 
Law here in England, for it is the Receipt and con- 
fant uſage of them that gives them current Authoriry 
here; * And this appears from the Statute that re- * *t it 94 
{ lates to Eccleſiaſtical Jurifdiftion, the Conceſſion of Lifiont Pape 
our own Faculty and the Writings of thoſe who profeſs ,nn® 
the Municipal Laws in this Kingdom : but this 1s"; ”# cn 


only to re&tife the Advocates Obſervation. We grant Vid. cons 
Anſwer to the 


the Chapter Law in England, but as long as this 44#.in prom. 
Chapter is interprered by a ſubſequent Law, and 7$,6%0%: 
che common Glols agreeable ro that Interpretation, ©*- votorie- 
the Gloſs is of equa] authority with the Text, as Zouch. in de 
$ X ſerip. Fur. Eccl. 
proceeding from one and the ſame Fountain. I won- 
! der that the learned Advocate ſhould not hitherto 
* diſcover (orelſe ſhould have ſo mean an opinion of 
us in England as to think we ſhould believe) that ſpon- 
ſalia inter puberem & impuberem per verba de praſenti, 
ſhould be equivalent to an abſolure Marriage, he id. tw. 
ſhould have done well to have prov'd that the com- jure. 
mon opinion, and then have inferr'd. We have ſuf- 
ficiently prov'd the contrary, and therefore deny that 
affinity is contra&ted per ſponſalia. His other Argu- 2-1.f:d: fo 
ment ariſes from the ſame miſtake, for he will have 72. 
this Contra&t a very Marriage, and not {pon/alia, 
whence he concludes, *tis matrimonium ratum, Which 
—— is begging the queſtion. For a Contract inter pube- 
rem C&* impuberem, being but ſponſalia de futuro (as we 
have prov'd) there is yet no ſocietas conjugalis contra- 
&ted and by his own conſequence they are hitherto 
diverſa (on I grant his Rule of Concubitus non conſen- 
ſus, and that Marriage is a Contract which receives 
irs perfection from conſent alone, but on the other 
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(20) 
fide the Advocate. muſt grant, that Eſpouſals are. in 
like manner ſo perfected, and as Eſpoulal and Mar- 
riage are diſtinct Acts, a diſtin&t confent is alſo ne- 
cellary. If ever the Adyocate can. make it out, that 
vinculum matrimonii is contracted inter puberem & impu- 
berem, -altho per verba de preſenti, unlels the Jef: 
of age be otherwiſe ſupplied, I will grant him thacr 
this ſecond vinculum with Mr. Yilliers is untied, bur 

; not before, His very quotation from Philiarchus 

uf proves the contrary,the words refer merely ad ſponſalia, 

8 and. conclnde thus, Pubes autem qui cum impubere contraxit 
contraftui ſtare debet, fi alter velit, but the impubes can- 
not claim this ratification niſi poſt pubertatem adeptam, 
until that time therefore it is but a Promiſe ad matyi- 
moniun contrahendym, and not a Contract ;. but with- 
out a Contract there_ can be no vinculum matrimonit : 
What then if the Pabes. dilent or recede from this 
Promiſe before. the ratification, or.that the ſame .can 
paſs into a- Contract ? Why. Zanches. and. the Caſuiſts 
preſcribe that which is notorious, and certain (with- 
out other reaſons to.excule it.;) She is ſubje& to Pe- 


nance;-in. foro interna, obfidem mentitam, but nevertheleſs 
2ap. 1-de fpon- freed 4 compulſione fori externi, and herein the Law is 


Jas duorum ubi.. 


Ah, full and; poſitive. The next Paragraph fol. 17. hath 
as plain a meaning as the former,* Panormitans Da- 

© Etrine is moſt true, bur. there is hitherto in our Caſe 

cops, Jai: [ponſalia tantum, non matrimonium, between which there 

C DYEZAle le25*+ . 's 

ee tiþ.68.18 as Wide a difference, as berween /pem and rem, or as 

__ Twi, 2 Modern Author hath it, inter preſentationem ad of fici- 

Pep. ſubtit-de ym, E5* confirmationem. 
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The-following Obſervation is more:remarkable: 
The Canons are more favourable to marriage than 
to profeſſion, ec. infomuch that at ſeven years of age - 
j marriage may be'valid quoad obligationem.. 
This is a. Dectrin certainly compos'd for- the-ſake 
of the next little reflexion upon the Lady, quia natura, 
&c. What the Pope might do-to prevent effuſion of 
Chriſtian bloud , or to: reconcile, it may be, rwo an- 
gry Princes, we ſee in ſome extraordinary cales, but 
1s {till pro bono publico, pro bono pacis, there is as inevt- 
: table neceſſity for a Marriage in ſuch caſes (if I ma 
be facetious with the Advocate) as at the laſt Scene of 
a Play; but this is de raro contingentibus,as the 'Epiſtoli- - 
zer notes, and conſequences are .not-to be deduc'd 
from matters {o.extraordinary.. Henee it is that the 
Remedy of. diſpenſation. is here neceſſary , X and *.7id. prop: 
the Advocate is not ignorant. what fine deyices the yr monies 
Court of Rome hath to work miracles pro. bono paciz: 
The words Etiam perinde valere, &xc. de antefafto,e poſtfa- 
Ao, will do ſtrange things, but the word diſpenſation im- 
plies the Law ftill directly tothe contrary. Regulatly . 
Marriage cannot be-contracted at ſeven.years. w age,or 
be valid quoad obligationem matrimonii... "The determinate - 
age prefix'd to contracts of Marriage is 14.in the Male; 
and 12 in.the. Female. : Ir is- true in thole Countries 
where the Council of Trent .obteins not, (as here) that 
conſent may otherwiſe be ſupplied, that is, from ſome - 
, acts ſubſequent ( alledged and prov'd.). the Law will 
| preſume that this promiie de matrimonio contrahendo.hath 
paſſ'd in matrimonium contratum, but in caſes of profefion 
and teſtaments it cannot be.fo ſupplyed ; for there.the = 
ER | Lavv. mM 
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Law induces no ſuch preſumption; how'then this ob- 
ſervation can relate to the Queſtion in controverſie, I 
can.no more apprehend than [ do the Reaſon of the 
Quotations out of Aurea Armilta Cod. LeeumFYifigothor. or 
that the Advocate hath made any colour of proof, that 
the gloſs Super (. de 1Ulis is againſt any text of Law. or 
the common opinion of the Doctors. Bur with the 
ſameattempt and the like ſuccels hath he advencur'd to 
overthrow the Judgment of the Roman Rota. The 
words are thele : . 


* 


De Deſponl. Imp. Epitome. 


Pubes contrahens cum impubere etiam per verba de preſenti, 
ante tempora pubertatis poteſt cum alio pubere matrimonium le- 
vitimum contrahere, non obſtante promiſsione Furamento firmata 
-C> Supertoris prohibitione. Decil. 1. alias 450. 

Si pubes contrahit matrimonium in facie Eccleſie cum muliere 
 impubere per verba de preſenti & anteaquam mulier perveniat ad 
pubertatem ſive legitimam etatem, diftus pubes etiam contra in- 
bibitionem fibi fatam per Epiſcopum, cum alia muliere pubere 
contrahat carnali copula ſubſecuta : Fuit dubitatum utrum te- 
neret ſecundum matrimonium ? Et videbatur aliquibus quod non, 
per c. de illis 1.verſ. mulier autem de .deſp. Imp. qui quidem 
verſ. alleg. pro caſ. nam pradiftus pubes ex quo ſemel con- 
ſenſit in eamnon poterit poſtea diſſentire, niſt illa poſt puberta- 
tem diſſenſerit, ut 1bi. Et Rationem poſt Gloſs. per Regulas 
- communes C. quod ſemel placuit &c. & C. quod ſemel appro- 
bo, &c. C ibi vid. Jura. Fuit determmatum contrarium per 
onnes per Gl. ſin. ib. in fin. que dicit expreſſe quod licet pre- 
diftus pubes teneatur expeftare mulierem impuberem donec per- 
veniat ad .atatem legitimam,hoc noneſt ratione matrimonii, quod 
nullum 


; (23). 
wellum fuit- propttr defeFFum etatis mulieris ipuberis,, ut -in- 
C. literas & C. acceſsit_eod. tit. ſed ratione promiſfonis ſus 
contra quam veniends, fs contrahat cum alia matrimonium, te-- 
net , etiamft j Juramentun interveniſſet. All. (.' Si inter de 
4 jonſ. hoc idem tenet widem Innoc. & Hoſtienſ. Et poteſt 
e ratio, quia fortins vinculum- ſuperveniens rumpit debilius, 
= c. ft inter. At im c.. propoſato. Quyod licet inter diftum 
Puberem C& Impuberem fuerit matrimonium contrattum per 
verba de preſents, tamen juris fittione Fuerit revera ſponſalia 
| de futuro; Ca mic; de deſp. mp. in ſexto ;que rumpuntur per - 
| ſhonſatia. de. Preſents poſtea legitime mter puberes contratta,ut 
md.c. Siinter. Multa enim fiertprohubentur que ſi fatta fo- 
rent tenent,ut im c. Ad Apoſtolicam de Regularibus. Que Regu- 
la infallibiliter tenet in athibus irretraStibilibus y = ve 1rreite- 
rabilibus ,, ut in' ſacramentis &-nou in non habentibus. cauſant. 
ferpetuans : prohibitions, ut 1n-c.noſtro de quo mc. tua de fponſ.. 
duorum. Et per hoc etiam reſpondebat etiam ad probubirionem. . 
ſive interdiftum Epiſcopt, quod non diſſolvit matrimonium poſt- 
ea contrattum, nam fortins eſt'matrimonium quam interdium- 
etiam Pape, prout leg...in d. c: ad diſſolvendum de deſp. Inp.. 
in Gl. final. de matr. contr. cont.interd. Ecclefie C. ex litterts,, 
Cc. de.multere.. 


ADDITTIO.. 
a. Et Hoſtienſis. Hoc idem etiam tenet ibi D. Abb. in utt.-. 


nota. in quantum dicit, nota quod ſponſalia. de futuro etiam. 
Jurata nn impeaunt matrimonium cum alia contrattum. . 


b. Ut in C. Ad Apoſtolcam.. Add./l. n: ff. de Exc.tut: in: : 
; Gl. ſup. verbs dabitur. 

| The Advocate: excepts againft this deciſions as clitrarevc: 
| grounded npon a foundation nothing ſuitable to the pen 
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: cale,becauſethe texts relate merely to the-marriage- of - 
Infants, where by the way it is to be obſery'd thathe 
takes the authority there cited', as ty'd down'to the 
ſtrict letter of the-Law recited in thole chapters, with- 

- out reſpect to either.the reaſon.or equity, which, as I 
conceive is much otherwiſe, Scire leoes non eſt verba-earum 
tenere, ſed vim: + poteſtatem. "The Judges and Aﬀeſlors 
of the. Rota interpos'd their opinion from the words 
of the receiv'd Gl. ſup. C. de iis, but refer the Reader. 
to the Ep. Luo &+ C. Aecceſfit for the' reaſon and 
ground of that Glols,..as to a-Caſe parallel, that'is to 
{ay, that Aſſembly conſidered a promiſe of marriage 
per verba tle preſenti inter Paberem &+ Impuberem, in the 
{ame-circumſtances with a promiſe de futuro inter Tmpu- 

 berem e& Infantem', the 'one being equally as.invalid 
quoad matrimonium, as the.other quoad ſponſalia. And from! 
the reaſon of the Law they conclude, That. a. Pubes 
contracting cum:Impubere (altho per. verha de preſenti)had 
no obligation ratione vincali matrimoni_to perfect this: 
promiſe, ſo that i contrahat cum alia, matrimonium tenet, 
etiamſi Juramentum interveniſſet. All which hath been be- 

fore inculcated, and ſo often, that it would be .tedi- 

ous to enlarge further. Es | | 
The authority of Navarrus is notable, bur let us 
take in all the lictle ſencence of Gratian, Ubi non eſt con- 
Fd nn ſenfus utrinſque 11 non eſt conjugium. If the Advocate 
Gb. oF take Matrimonium contrabere 1n the proper fenſe,, -chen 
Non of. corſen- 18 His interpretation 'of the Law © ſponſalihus. ff. de 
Jo ſponſalibus moſt improper, ſþonſalia ex matrimonium. being 
terms never promiſcuouſly uſed in that Law (I mean 
.of the Digeſts) and this will beſt appear by compari- 
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ſon of the definition. of Matrimony with chat. of Spon- 
fſalia; though when I find. the common opinion of the 
Doctors, p. one ey" Gloſs and expreſs. Text of the 
Law to the contrary, I had rather believe this to be 
a Lapſe in Navarrus and the Learned Advocate , than 
incline to their conjectare. | 7-3 

The next 1s the conſideration of an objection (as the 
Advocate is pleaſed to call ir) concerning the diſfolu- 


tion of marriage per fornicationem, where (by the way) 


he makes no diſtinf&tion inter ſponſalia & matrimonium, 


bur how or when it is poſſible to relate unto this caſe 


I cannot diſcern, and therefore leave it to its utmoſt 
operation. 

The other C. Si inter. F. Si vero. deſerves a little 
more:remark, and but a little ; for if that Chapter re- 
fers ad ſponſaliatantum (as it does, by the Advocates con- 
feſfion) and we have ſhewn that a contract inter Pube- 
rem &* Impuberem, altho per verba de preſenti is but a pro- 
miſe de futuro; this I conceive muſt inevitably make 
againſt the deſign of our Adverfary. And fi inter vin- 
cula inequalia, fortius, etſi poſterius, vincit, the victory is 
hitherto on our ſide. | 

It is a moſt certain truth for onght my reading hath 
inform'd to the contrary , that ſþon/alia de preſents are 
improperly fo called __— vinculi, that is, the words 
de praſenti do not alter the nature of the Promiſe , or 
make that as done to day, which it is impoſitble to 
be done before to morrow. The Invention is wholly 
the Canonifts, the Civil Law know but one ſort of 
Sponſalia, and that is a mutual Promiſe de futuris nuptits 
contrahendis, Hence the Reformed Churches bey _ 

| EZ _ rhe 
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with an Oath, is diflolved by.a ſubſequent Contract | 


the Seas, allow. not of a Promiſe de preſents for: an ab- 
folute Marriage, the reaſon is becauſe a preſent 'ob- 
ligation. legally cannot ariſe from a Promiſe, which 
of its own nature has reſpeC&t ad: futurum until ſuch time 
as that promiſe is paſſed into a perfe&t Contract. 
But to give an impartial-account of. this :Chapter; 


and the ſenſe thereof, it amounts _ unto'this, viz. 


That, a. Contract de preſents is not diflolved by a ſub- 
ſequent Marriage, altho conſummated by carnal 
knowledge, when a Promiſe de future, altho confirm'd 


of-Marriage or Promiſe d? = 19" It had not been 
much _—_ to have tranſcribed the words of the Text, 
but.the Advocates own.Relatian is enough, and of it 
{ſe}f makes the miſtake too manifeſt to be further expo- 


ſed. To.infer therfore from hence, that the Yinculim and - 


Execution of the Promiſe between the Lord.Decies and 
— may. depend upon the acceptance 'or 


conſent of the Lord Decies when he comes to age, the 


Lady being indiſſolubly bound-already, is an opinion 
as void oof reaſon as it 1s of authority, unleſs any:man 
will affirm that a Contract ultro citroque obligatorius can 


be.induc'd from. the conſent of one party only, which 


init ſelf-implies a contradiction. . 

The note from (lerks prattice may receive an an- 
{wer from the.deciſion of-the Rota 7 the mentioned; 
though, as ] am confidently aſſured, there was never 
any, judicial. Inhibition ferved upen the Lady. It 
hath aftfo heen above demonſtrated, that ſponſalia. or 
Promulſes de futuro are. not only difſoluble per ſententiam 


Judicis.,, but ipſo jure; and as tothe poſition following, 


that. 
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that a:Promile de futuro is matrimonium yatum, or that 
frangentes ſponſalia jubentur cogi cenſura Eccleſiaſtica, re nou 
integra; They are doctrines both againſt.the expreſs 
Text and Current of all Writers. Bur as to the con- 
cluſion of the Paragraph: If the Rule (matrimonium for- 
tius eft vinculum ec.) be to be underſtood comparative- 
ly as only between matrimonium conſummatum and ſpon- 
ſalia de futuro,, the advantage is nevertheleſs on our 
ſide; for the promiſe between the. Lord -Decies and 
the Lady Fitz-Gerald was but < JR But. there was 
and is an actual Marriage conſummated between the 
Lady and Mr. Fillers. mel 
The objection from the Star. if it be 32 H. 8. c.38. 
requires neither anſwer or explanation; but the nexc 
paſſage concerning the Reciprocation of Contracts, 
ſeems very abſtruſe and intricate. It hath been fhewn 
above, that a contra&t of Marriage,quatenuus a contract, 
muſt oblige on both fides orneither, for the effect muſt 
be anſwerable to the cauſe, which is the reciprocal con- 
ſent of both parties; the Rule of Law is hereunto very 
ſuitable, Conſenſus non alias ad contrattam valet quam cum. rf de 
utrinque eodem tempore concurrit. Contracts are to be con- ho ap 


Ge Conſe 194- 
ſidered as from the time of the obligation, not the ex- {3 5944 


; ..O Ciſe 1.32» Pa- 
ecution, now in contracts of marriage both* the per- car. de Pre- 
fe&ion and obligation depend uponthe mutual and fi-** © 3* 
multaneous conſent of parties; fo long therefore as CR 
that conſent is on one part defeCtive this can be no reci-* 
procal contract, for reciprocation infers the a&t of two, 
and the one part as correlative cannot ſubfift without 
the other. Hence they are ever noted as bilateral e 
altro citroque obligatorii,, But an obligation-reciprocal 
2 cannot 
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cannot ariſe from an imperfett contrad&t or the conſent 

of one part only. To apply it home tothis caſe. The 

words of the Lady may induce a perlonal obligation ad 

matrimonium contrabendum, but before there is a reciprocal 

conſent -:de novo, quoad ipſum matrimonium, this is no mars 

73d. Antnin, Tiage. And Cabo to aſſert that a.contra&t of marriage. 

Diet 0 x May. be reciprocal and the conſent of one part neverthe- 

ſol. 244: citat [eſs in expectance, -foraſmuch as I can yet be convinc'd- 
& concludit - « i*Q.i x | 

 rotunde cam TO the contrary, 1s 4 miſtake and a great one.. Quod pen- 

— . 4. det non eſt pro eo quaſi ſit. If a Bargain and Sale be agreed 

caxtrs Zane: pon ſub conditione (either expreſs or tacitely inherent) 

this is no Bargain and Sale, till the event of that cons 

dition, i nor will any' dominion or property pals here- 

by. In the (: ſuper eo de Cond. appoſ. there is an exams 

ple nearer to our purpoſe. T'wo perſons- contract 

marriage under condition-of the Fathers conſent. T'ho | 

the Father ex poſt fav. interpoſe his confent;- this with- 

out anew conſent of the parties (altho the words were 
de preſenti) is not ipſum matrimonium 5 And it he that 
pronuſed under ſuch condition ſhall (re integra) 'con- 

- tradi&t-this Promiſe by a pure and abſolute Contract 

__.__. of Marriage elſewhere', the Contract of Marriage is 

yi; Dir. & good,” and the conditional Promiſe extin&t : whereas 

014/44 if the Promiſe of Marriage were already a reci | 
if the P ge W y a reciproca 

Contract, then the Obligation mult from the time of 

_ that Promiſe be reciprocal alſo, and conſequently in- 

diſſoluble; ſo that a ſubſequent Marriage in prejudice 

of ſuch Promile -( notwithftanding the Reclamation 
thereof) would beneyertheleſs invalid, whichT think 

no_man will-afftirm. * 
The Learned Advocate takes (or rather miſtakes ) 
; the 


"C0 


the Caſe of Bargain and Sale cumclanuſula retrovenditionis ; . 

for a conditional Contract , which under favour it is 

not, for the. Contract of Yendition isa pure and entire 
Contract , the. dominion or property of the Horſe is 
abſolutely transferr'd.;; but to the Contract the parties - 

have annex'd a Coyenant of Redemption, by which . 

the Buyer is obl ig'd toſell back-the horſe, and to enter - 

into a new contract, from the date whereof he-ac- 

quires that obligation, which in other Countries is 

call'd Retrai&- conventional , and. is ſo far from being 7 Yim: 


: EF Ajay Inſt,de Empt. 8 * 
reciprocal, that on the contrary it is not tobe extend- 7ind.s.4.F:: 


ed, and the: buyer (unleſs it be expreſly fo agreed in 5:4. zmr. -: 
the Covenant) cannot compel the Seller to redeem f/"2#--- 
che horſe againſt his will. 
_ Having chus examin'd the Rule and Example, I pro- 
ceed to the Inference which correſponds as little with - 
either, as they do between themſelves, and proves juſt. 
as little as a man can deſire ; for if it were a good and : 
reciprocal Contract of Marriage, notwithſtanding the 
inequality of conditions, then the ſame were indil- 
ſoluble and Reclamation unneceflary. .Burt it appears, 
chat the ſame is not indiſſoluble, for (ſays the Advo-- - 
cate) the Law implies Reclamation, and Reclamati-: - 
on implies it is not indifſoluble. A Contract of Mar- - 
riage therefore with condition of Reclamation, during - 
the exiſtence of ſuch condition, 1s no good: and reci- 
procal Contract of Marriage : The proof I take to be - 
evident of it ſelf, and I hope it is. as evident. which 
fide is miſtaken. 

' The next is a digreſſion of the Learned Advocates: . 
concerning the marriage of Infants, which. being_nor 
our Caſe I paſs it over. | And.. 
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; And for that ſaying of the celebrated-DoCtor-Perr. 
de Anchorano .on the 6. (\. Si Infantes de deſponſ. If 1 
ſhould give it no anſwer , Iam juſtly excuſable until 
ſuch time as there is ſuch a Chapter either in Ancho- 
ranus, or in the Body of the Decretals, the cap. wunic. 
in ſexto, begins Si Infantes, but then I find no ſuch 
Gloſs, though ler it be any where,.I preſume it hath 
been manifeſted both by Reaſon and Authority, that 
-the Obligation extends only ad fidem. promiſſionis and | 
not <onſenſus : And therefore Panormitan a celebrated 
Dod&tor, and whole Glols carries a reputation inferi- 
-OUr to no man's-that hath yet wrote upon .the Ca- 
£4: 86 1.4410n Law, concludes that a Contract inter puberem C&* im- 
pipe 7, puberem, though per verba de preſenti , reſolves it ſelÞ-in 
m ſponſalia de futuro ; and that contrahens de futuro, &9* de- 
inde cum alia de preſenti, debet adherere ſecunde ; nam Fides 
conjugalis contrattus eſt duplex ; eſt enim fides paftionis C9 
fides conſenſus : unde nota quod omnis patio quantumcunque 
ſimplex poteſt appellari Fides, unde veniens contra promiſſ10- 
nem dicitur venire contra fidem per eum preſtitam. Et po- 
teſt promiſſio appellari Fides ad inſtar Religionis fidei, quia 
ficut ubi credimus quod non videmus, ita in promiffione credo 
in futurum quod promiſiſti, licet non -videam ; unde dicitur 
fides quia fret. C. 1. de ſponſa duorum. It this Promile then 

be but de futuro, the Queſtion is whether or no the 

ſame is not difſoluble by ſubſequent marriage elſe- 

 where,inthe ſame manner with other Contracts de fu- 

ture, and that the Advocate never inquires after. With 

theſe few diſtinCtions I might admit his Spring-tide 

of Authorities (as he is pleas'd to call it) and do the 

Cauſe in controverhe no-prejudice, wiz. Let it be 

; conſider'd, 
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confider'd, that there is a difference- inter ſponſalia 5 
matrimonium,. inter fidem pattionts & conſenſus ; And laſt- 
ly, mter forum Penitentiale & Judiciale and I may granc 
all he can lay to this Controverſie. Burt becauſe his 
Authority out of Panormitan being-raken all together 
doth very much reſemble our fact, I'thoughe fir to 
tranſcribe-it, (not to accuſe the Advocates ingenuity c. ex Literis 
. EY, - . E . I4- de deſfto 
in quotation) but merely for the better ſatisfa&tion-wp. 
of the Reader. And firſt he ſumms the ' Chapter up 
thus, Ss major invita -contraxit ſponſalia' cum minore, non 
tenetur: ipſum expeftare donec coeniat \ad aetatem adultam.' 
Then he puts the -literal Caſe thus, Quzdam puella: 
duodecim annorum, deſponſata fuerat - cuidam puero no= 
vem annorum , C& *poſtmodum de+ voluntate parentum &" 
&*: non ſua-(ut dicebat) ad domum Patris illins pueri dufta 
fuit invita &* molens, & minis Parentum compulſa fecit ibi 
moram per annum : Et tandem ad domum proprium eſt re 
verſadicens quod nunquam in eum- conſenfit nec vult conſen-- 
tire, imo petebat licentiam cum alio contrabendi, Quare- 
batur, Quid Juris: Reſpondet Papa; Cum diftus puer non- - 
dum ad quartodecimum annum pervenerit nec ad eam carnaliter 
acceſſum habuerit-, mandat quod fe puella commonita ipſum 
 noluerit expefare quouſque ad legitimam etatem pervenertt;' 
&: ſr eſt ita ut propoſitum eſt, tribuat liberam licentiam cum 
alio contrahendi. His notes hereupon. are theſe, x. Li 
cet iſti intenderent contrahere matrimonium , tamen propter 
defeftum etatis alterutrius fuerunt” ſponſalia de futuro, C5*c mic. in 6. 
iþſo jure. non. valuerunt propter metum intercedentem. 2. Mi- 
na Parentum inducunt--juftum metum maxime in muliere, 
quod ego adnutterem conſiderata qualitate parentum & mi 
narum. © Ultimognota quod" major contrahens*cum-minore, .te=' 
| | netur 
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. va” 
-netur expeFare minorem donec perveniat ad etatem legitimam, ' 
ut in C. de Illis. hoc eſt verum, niſi major invitus contraxe- 
_rit cum minore, tunc enim non tenetur expettare mimorem. 
; Where I deſire it may be oblerv'd, that the bate al- 
ſertion of Fear and the ReluCtancy of the Major at- 
'ter admonition, altho ſhe had cohabited with the 
Minor near a. year, were motives luffcient to grant 
Licence for her marriage elſewhere. I take it we 
have greater aggravations and more particular cir- 
cumſtances of Fear, and a better proof than ſeems in 
this Caſe; but I am ſure there is more declar'd by the 
Lady, beſides the withdrawing of her ſelf under juſt 
apprehenſions of Fear and publique Proteſtarions of _ 
her diſlike, ec. bur I infiſt not upon that point. 
It appears that there may be reaſons to excule her, 
even & fide promiſſionis, and that ſhe is not indefinitely 
bound to expect. 
Secondly, Even here appears a contract de futuro, 
© rnogh we and then what is the Opinion of Hoſtienſis > Why 
29-4-1.5. 1, (thele are his very Words) Certum eſt quod aliqui con- 
Ei t* traftus poſſet tenere ex parte una & non ex altera, in matri- 
monio tamen ſecus eſt, quia aut ſtatim tenet quoad utrumque 
ent nunquam tenet. Et ſcias pro regula, quod etſi pubes & 
impubes matrimonium contrahamt per verba de preſenti, vim 
. ſponſalium habent tantum non matrimonii. Et qu&cunque 
verba interveuerint ſi pubes fats vel impuberi ligatus (ante- 
quam aliter poſſit judicari. matrimonium- preeſumptum) cum 
alia legitime etatis contrahat ,. per verba de praſenti, ſol- 
vitur cvinculum primum tanquam debiluus per ſecundum ſu- 
perveniens fortins. Hoſtienl. ubi ſupra in fin. C. Si inter 
de ſponſal. C. 1. de ſponſa. duorum, this being the Opi- 
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nion of the Adyocates moſt eminent Authors, I ſhali 
not trouble -my ſelf with examination of- either Ca- 
ſuiſt or Summilt, we are here in foro Judiciali, and then 
thele Doctors inform us what is to be done, and the 
Reaſon of it : But that ever it can hence follow, that 
this Lady having contracted marriage, tho contrary 
to her Promile de futuro cum impubere, may be judici- 
ally reſtored to the young Lord Dectes : I challenge 
both the learned Advocare or any other Caluiſt, 
Summiſt, or Commentator to produce -either Reaſon 
or Authority. And then to the firſt point of his Re- 
capitulation, .I reply, 1. That the Contract, or Ta- 
ther Promife, paſs'd between the Lady Fitz-Gerald 
and the Lord Decie: being :extin&t and diffolv'd by 
this ſecond Marriage with. Edward Villiers Eſquire, the 
Lord Decies is at -liberty to promiſe again it he 
leaſe. | 

2. That altho the Lady were above the age of 
Twelve at the time -of xe Contract with the aid 
Lord Dectes, yet being ſeduced thereunto by threats, 
violent perſwaſions, and undue praftices, contrary to 
her. own will and ſpontaneous inclination, as ſhe hath 
declar'd and. proteſted before the Lord Arch-Biſhop 
of Canterbury, and ſo ſoon as ſhe could obtein an op- 
portunity to manifeſt the ſame. by proteſtation, was 
neither by Law or Conſcience oblig'd ro perfect ſuch 
contract, as hath abundantly been prov'd. But with- 
out theſe circumſtances the Promiſe unto the Lord 
Decies being, extin&t, the Marriage with Mr. Pillters is 
good, and the Rule, Multa prohibentur fer; que fatta, , .., 


tenaut, holds even in the Cafe. ſupra C. Ad 
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. 3: If by-the Ladies marriage with Mr. Vilhers, 
there is vinculum indiſſslubile , contra&ted between 
them, I leave it to be prov'd by what Law or. 
Conſcience ſhe can 'be compell'd. to. cohabit with. 
the Lord Decie:. | 


If the vinculum between Mr. YVitkers and: 
the Lady be wmdiſſoluble, it is not in the power 
of any Judg Civil or Eccleſiaſtical to. moleſt or 
impeach. the ſame by Sequeſtration.. 


5. Altho this Marriage had been celebrated: con-- - 
trary - to the! Inhibition of the; Church, yet this 
Inhibition ifluing -forch ſine clauſula irritante , doth - 
not invalidate the Marriage, and whatever ex-- 
ceptions and- prejudices the. clandeſtinity of Mar- 
riage might occaſion, they were and are: reſerv'd' 
to: the Advocates diſcretion to make what Uſe. 
he: can of them upon the. Argument. and final De- 
termination of this Caule. 


6; What. the: conſequence will be. to allow 
a Lady the Cohabiration with her lawful | Huſ-. 
band, Or what Injury: to . the Lord Decies, Or 
what. pernicious example. and effe&t to the Pyb» 
lique-/,  I' ſubmit unto..Aall | indifferent and ' unpre- 
judicate.apprehenſjons. . 


To- conclude - therefore; The- Promiſe- or Con- 
tract; between the Lady, Fitz-Gerald 'and the Lord 
Decies, being but. a Contrat' de futuro,! _ diſc 
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ſolv'd by abſolute Contract of Marriage de pre- 
ſenti conſummated with Edward 7illiers Eſquire ;: 
« The Rule of  faftum valet holds good in this 
<« Caſe, and priority of Promiſe muſt inevitably 
<« pive place to poſteriority of Contract, notwith- 
« ſtanding the Statute. 1 Eliz, ſtands unrepeald. 
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